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No. 13,781 


QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 

1. Where appellant pleaded guilty to the offense of 
theft of a check from the mail and also pleaded guilty 
to the offense of uttering a forged check may the trial 
judge, in his discretion, impose consecutive terms of im- 
prisonment? 

2. Where appellant pleaded guilty prior to the opinion 
in Couch'v. United States, 98 U.S. App. D.C., 235 F.2d 
519, may he, under a motion to vacate pursuant to 28 
U.S.C. 2255, raise the issue that his right to allocution 
was violated? 

3. Were appellant’s rights violated by failing to be 
present at the imposition of sentence upon his co-defend- 
ants when he was present at his own arraignment, plea 
of not guilty, plea of guilty and sentence? 

4. May appellant raise the issue of ineffectiveness of 
counsel when his petition discloses that after consulta- 
tions it was agreed that appellant would plead guilty so 
that his co-defendant wife could receive probation? 

5. Where appellant and his co-defendant wife have 
pleaded guilty to a joint participation in a crime, did a 
conflict of interest, within the meaninng of the Sixth 
Amendment of the Constitution, arise at the time of 
sentence was imposed because appellant might have 
claimed extenuating circumstances? 
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For tHE District or CoLumBia CIRCUIT 


No. 13,781 


CaRROLL JENKINS, APPELLANT, 
Vv. 
Unirep States oF AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 29, 1953, there was filed in the District Court 
a three count indictment charging appellant and two co- 
defendants with violation of 18 U.S.C. 1708 and 495, in 
that they did steal a government check from the mails 
and did forge and utter the same (J.A. 3, 4). On July 2, 
1953 appellant was arraigned and pleaded not guilty to 
the charges (R. 4). Co-defendant Howard pleaded guilty 
to forgery and uttering on July 7, 1953 (J.A. 4).? There- 
after and on July 27, 1953, appellant withdrew his plea 
of not guilty and entered a plea of guilty to theft and 
uttering (J.A. 5). His co-defendant wife, Fields, also 


1¥For purposes of clarity, record references are described as fol- 
lows: 

1. “R” denotes record pages in the instant case. 

2. “J.A.” denotes joint appendix pages in case #13719 made 
part of the record. 

3. “App. App.” denotes appellant’s appendix. 
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withdrew her not guilty plea and entered a plea of guilty 
(J.A. 4). 

When appellant entered his plea of guilty his counsel, 
who represented all the defendants, advised the court that 
he had advised appellant of his rights and that appellant 
had stated to him that he was guilty of count 1 and 
count 3 (Howard R. 9). This admission of guilt and the 
further admission that no promises had been made to 
him were confirmed to the judge by appellant upon direct 
questioning (Howard R. 9, 10). 

All the defendants were sentenced on September 4, 1953 
(J.A. 5, 6). However, the co-defendants were sentenced 
in the early part of the morning while appellant was 
sentenced later in the morning (Howard R. 2, 3, 4—R. 25). 
Appellant, while not present at the imposition of sentence 
on his co-defendants, was present when the court sen- 
tenced him to a term of imprisonment of from 20 months 
to 5 years on count 1, and from 3 years to nine years on 
count 3, to run consecutively (J.A. 5). 

On January 31, 1957. appellant filed a motion pursuant 
to 28 U.S.C. 2255 claiming that he had been represented 
by ineffective counsel and that he was innocent of the 
crime (App. App. p. 4). He stated that it was agreed 
during consultation with his counsel that he would plead 
guilty (App. App. p 4); that he always maintained his 
innocence but that he agreed to plead in order to “alle- 
viate” the burden of guilt against his wife and to influ- 
ence the court in granting her probation.2 (App. App. 
p. 4). He stated further that he pursued this course 
“with the understanding by the attorney and the judge 
that I wouldn’t get much time.” (App. App. p. 4). 

The trial judge denied the motion to vacate. ‘This 
appeal followed. 


STATUTES INVOLVED 
18 U.S.C.A. 495. Contracts, deeds, and powers of attorney. 


‘‘Whoever falsely makes, alters, forges, or counter- 
feits any deed, power of attorney, order, certificate, 





2She was put on probation at the time of sentence. 


3 


receipt, contract, or other writing for the purpose of 
obtaining or receiving, or of enabling any other per- 
son, either directly or indirectly, to obtain or receive 
from the United States or any officers or agents 
. thereof, any sum of money; or 
“Whoever utters or publishes as true any such 
- false, forged, altered, or counterfeited writing, with 
intent to defraud the United States, knowing the same 
to be false, altered, forged, or counterfeited; or 
ma “Whoever transmits to, or presents at any office or 
: officer of the United States, any such writing in sup- 
port of, or in relation to, any account or claim, with 
intent to defraud the United States, knowing the same 
to be false, altered, forged, or counterfeited— 
“Shall be fined not more than $1,000 or imprisoned 
not more than ten years, or both. June 25, 1948, c. 
. 645, 62 Stat. 711.” 


18 U.S.C.A. 1708. Theft or receipt of stolen mail matter 
‘ generally. 


a “Whoever steals, takes, or abstracts, or by fraud 
: or deception obtains, or attempts so to obtain, from 
or out of any mail, post office, or station thereof, 
letter box, mail receptacle, or any mail route or other 
authorized depository for mail matter, or from a 
letter or mail carrier, any letter, postal card, pack- 
age, bag, or mail, or abstracts or removes from any 
such letter, package, bag, or mail, any article or thing 
contained therein, or secretes, embezzles, or destroys 
any such letter, postal card, package, bag, or mail, 

> or any article or thing contained therein; or 
“Whoever steals, takes, or abstracts, or by fraud 
or deception obtains any letter, postal card, package, 
bag, or mail, or any article or thing contained therein 
which has been left for collection upon or adjacent 
to a collection box or other authorized depository of 

‘ mail matter; or 

: “Whoever buys, receives, or conceals, or unlawfully 
has in his possession, any letter, postal card, package, 





- bag, or mail, or any article or thing contained there- 

in, which has been so stolen, taken, embezzled, or ab- 

stracted, as herein described, knowing the same to 
have been stolen, taken, embezzled, or abstracted— 

i “Shall be fined not more than $2,000 or imprisoned 


> not more than five years, or both * * *. June 23, 
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1948, ce. 645, 62 Stat. 779, amended May 24, 1949, c. 
139, sec. 39, 63 Stat. 95.” 


28 U.S.C.A 2235. Federal custody; remedies on motion 
attacking sentence. 


“A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of 
the United States, or that the court was without 
jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, 
set aside or correct the sentence. 

“A motion for such relief may be made at any time. 

“Unless the motion and the files and records of the 
ease conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make finding of fact and conclusions of law with 
respect thereto. If the court finds that the judg- 
ment was rendered without jurisdiction, or that the 
sentence imposed was not authorized by law or other- 
wise open to collateral attack, or that there has been 
such a denial or infringement of the constitutional 
rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate 
and set the judgment aside and shall discharge the 
prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

“A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

“The sentencing court shall not be required to en- 
tertain a second or successive motion for similar re- 
lief on behalf of the same prisoner. 

“An appeal may be taken to the court of appeals 
from the order entered on the motion as from a 
final judgment on application for a writ of habeas 
corpus. 

“An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not 
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be entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy 
by motion is inadequate or ineffective to test the 
legalitv of his detention. June 25, 1948, ¢. 646, 62 
Stat. 967, amended May 24, 1949, ce. 139, sec. 114, 
63 Stat. 105.” 


FEDERAL RULES OF CRIMINAL PROCEDURE 
Rule 32. Sentence and Judgment. 


(a) Sentence. Sentence shall be imposed without 
unreasonable delay. Pending sentence the court may 
commit the defendant or continue or alter bail. Be- 
fore imposing sentence the court shall afford the de- 
fendant an opportunity to make a statement in his 
own behalf and to present any information in mitiga- 
tion of punishment. 

Rule 43. Presence of the Defendant. The defendant 
shall be present at the arraignment, at every stage 
of the trial including the impaneling of the jury and 
the return of the verdict, and at the imposition of 
sentence, except as otherwise provided by these rules. 


SUMMARY OF ARGUMENT 


The decisions rendered by this Court in Couch v. United 
States, 98 U.S. App. D.C. 292 and Howard v. United 
States, —— U.S. App. D.C. ——, (decided June 13, 1957, 
case #13719) are dispositive of appellant’s contention of 
lack of the right of allocution. The rule prescribed in 
Couch, supra, as to statements made at time of sentence 
was stated to have prospective application only and was 
not to apply to cases, such as the instant one, where sen- 
tence had been imposed prior to the decision. 

The crime of theft of mail and the crime of uttering 
a forged government check are separate and distinct of- 
fenses which may be punished in the court’s discretion 
by the imposition of consecutive sentences. The court, 
having before it (1) the probation report containing all 
details of the crimes (2) the indictment and (3) appel- 
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lant’s plea of guilty, could properly conclude that appel- 
lant was a principal in the participation of the theft and 
the uttering. 

There was no conflict of interest between appellant and 
his co-defendant wife. Both had pleaded guilty to por- 
tions of the indictment. In that posture of the case, the 
advancement of mitigation of punishment because of ex- 
tenuating circumstances, does not constitute conflict. Ap- 
pellant’s counsel apparently followed instructions so that 
the co-defendant wife would receive probation. One 
charged with crime is not deprived of his constitutional 
right of effective assistance of counsel merely because, 
after consultations and investigation, his counsel advised 
or even urged him to plead guilty to the charges. 

Appellant was present at arraignment and plea, at the 
time he changed his plea to guilty, and at the time of his 
own sentence. His failure to be present at the time his 
co-defendants were sentenced did not violate his constitu- 
tional rights. 

















ARGUMENT 







I 


Appellant’s Contention That The Sentence Should Be 
Vacated Because He Was Not Afforded An Opportu- 
nity To Make A Statement In His Own Behalf Lacks 
Merit Under The Decision Laid Down By This Court 
In Couch v. United States. 


This Court has considered the problems connected with 
Rule 32(a) and the right of a defendant to make a state- 
ment in his own behalf at the time of imposition of sen- 
tence, in Gadsden v. United States, 96 U.S. App. D.C. 
162, 223 F.2d 627 (1955); Hudson v. United States, 97 
U.S. App. D.C. 153, 229 F.2d 36 (1956), and Couch v. 
United States, 98 U.S. App. D.C. 292, 235 F.2d 519 (1956). 
The Court en bane, fully familiar with the arguments on 
all aspects of the question, finally laid down a definitive 
rule. Couch v. United States, supra. In that case, the 
Court ruled that the procedure which the opinion pre- 
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scribed was to have prospective application only, and was 
not to apply to cases in which sentence had already been 
imposed. Howard v. United States, —— U.S. App. D.C. 
—— (Case #13719, slip opinion dated June 13, 1957). 
Since appellant was sentenced long before the Couch 
decision, he is not included within the category of per- 
sons who can avail themselves of the new procedure. 


II 


Appellant Was Present At The Imposition Of His 
Own Sentence. His Absence At The Time His Co- 
Defendants Were Sentenced Did Not Constitute Er- 
ror. His Counsel Was Not Ineffective Nor Was There 
Any Conflict Of Interests. 


The record discloses that appellant was present at his 
arraignment, his plea of not guilty, his change of plea to 
guilty and his sentence. At the time of sentence, his 
probation report was before the judge. 

Appellant contends that unfavorable comparisons were 
made between the co-defendant Fields (his wife) and him- 
self when he was not present. In the next breath he 
states that several of the ideas raised in support of 
leniency for Fields could have been used in his behalf. 
The Government submits that there were no derogatory 
comparison made between these defendants. Appellant 
then speculates as to what he might have done had he 
been present. By the same token, this Court should 
consider what he actually did. It cannot be stressed too 
strongly that the trial judge knew that he had pleaded 
guilty. He had admitted his guilt in open court after 
having admitted that he had been advised of his rights. 
When appellant changed his plea the following colloquy 
took place: 


MR. DIETZ: “ * * * and the defendant, Carroll 
M. Jenkins, wishes to withdraw his plea heretofore 
entered and enter a plea to the first count which 
charges him with taking a check from the mail and 
to the third count, as well, which charges him with 
uttering the check. 

I have advised the defendants fully of their rights. 





THE COURT: Carroll M. Jenkins, your counsel 
says that he has advised you of your rights and that 
you have stated to him that you are guilty as to 
Count 1 which charges you with illegally taking mail 
from a box and also of uttering a check which you 
did take, is that correct. That is Count 1 and Count 3. 

THE DEFENDANT: Yes. 

THE COURT: And that you want to enter a plea 
of guilty to Count 1 and Count 3. 

THE DEFENDANT: Yes. 

THE COURT: Nobody has made any promises 
to vou? 

THE DEFENDANT: No promises. 

An analysis of appellant’s petition on his motion to vacate 
indicates to the government that he participated in a 
fraud upon the trial judge at the time the change of 
plea was made. He now asks this Court to become a 
party thereto. It is apparent from the following excerpt 
of his petition that after consultations with his wife, he 


would plead guilty in order to relieve his wife from pun- 
ishment of a crime for which they were both charged 


(App. App. p. 4): 


“During consultations, from time to time with the 
attorney Stanley Dietz, it was agreeable, that I with- 
draw my plea of not guilty, to guilty. Because of 
this agreement it was understood that my common- 
law wife, Julia M. Fields, a mother of two children, 
would be alleviated of the burden of guilt against 
her and influence the court in granting her probation. 
This arrangement was agreed upon by the attorney 
and the judge that imposed sentence.” 


Then stating that he protested his innocence he con- 
tinued (App. App. p. 4): 
«<* * * The attorney encouraged, induced, me to 
plead guilty to a crime I didn’t commit with the 
understanding by the attorney and the judge that 
I wouldn’t get much time.’’ 
The Government submits that appellant having been 
successful in his first objective, namely, probation for 
his wife, now seeks to be relieved of his obligation to 
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society in toto because he received a much more severe 
sentence than he had anticipated. Not alone does he pro- 
test his innocence but he deliberately accuses the trial 
judge of unjudicial conduct and his lawyer of a violation 
of ethics. He does so in the face of his admission of 
guilt to the court, his admission that he was advised 
of his rights and his unequivocal statement to the court 
that no promises had been made. Hither he lied to the 
trial court or he lied in his petition. In either event, his 
eredibility on this appeal is badly shaken. 

One charged with crime is not deprived of his consti- 
tutional rights to the effective assistance of counsel 
merely because his counsel after an investigation of the 
facts advised or even urged him to plead guilty to the 
charges. Crum v. Hunter, 151 F.2d 359 (10th Cir. 1945), 
cert. denied, 328 U.S. 850; Shepherd v. Hunter, 163 F.2d 
872. 

To vacate the sentence upon the facts in the petition 
would permit all criminals jointly indicted to forever 
enter into agreements with each other to circumvent the 
administration of justice by permitting time to elapse 
so that the sentencing judge could not revoke original 
sentence of probation in order to increase punishment 
and then petition the court to vacate their sentences 
upon the ground of ineffectiveness of counsel. The sen- 
tences in the instant case did not exceed the maximum 
provided by law and should not be disturbed. 

Appellant’s claim of the possibility of a conflict of in- 
terest is without merit. He raised no objection in the 
trial court to the appointment of Mr. Dietz to represent 
the co-defendants nor did he call attention to any conflict 
or divergence of interest between the defendants. Farris 
v. Hunter, 144 F.2d 63 (10th Cir. 1944). He pleaded 
guilty because he was guilty. The trial judge with the 
probation report before him, was cognizant of his ree- 
ord, if any, along with any statements regarding the crime 
which he might have made and all other facts necessary 
to render a just sentence. There was no conflict of in- 
terest. These defendants not only admitted their guilt 
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but their crimes were embraced in a criminal scheme of 
such nature that the participation of one would not tend 
to exculpate another. The degree of participation, in 
the presence of admitted guilt, however, might amount to 
an extenuating circumstance not mutually shared. The 
appellant and his wife, in this regard, were not strangers. 
In the petition, below, he admits he endeavored to pre- 
sent favorable facts in mitigation of her sentence. His 
attorney expressed appellants own wishes in this regard. 
In other words there was no conflict, guilt, involving par- 
ticipation in a common scheme, was admitted. In that 
posture the advancement of extenuating circumstances for 
a particular defendant does not constitute conflict. 

Appellant’s constitutional rights are concerned with 
what occurred at the time of the imposition of sentence 
upon him. The Government submits that what occurred 
prior thereto, regarding the plea in mitigation of punish- 
ment of his co-defendants does not come within the 
‘‘every stage of the proceeding’’ rule. And as to the 
right of allocution, the decision in Couch, supra, bars re- 
lief to appellant in this proceeding. 

Appellant’s sentence and present confinement resulted 
not from a violation of his constitutional rights but rather 
from the judgment of conviction on his plea of guilty. 
Cf. Newman v. United States, 87 U.S. App. D.C. 419, 
84 F.2d 275 (1950), cert. denied, 340 U.S. 921. 

In United States v. Gallagher, 183 F.2d 342 (3rd Cir. 
1950), the court stated: 


‘‘Here the [petitioner] with the advice of counsel 
pleaded guilty to the indictment. That plea constituted 
an admission of guilt, a waiver of all non jurisdic- 
tional defects and defenses, and admitted all the 
facts averred in the indictment. The [petitioner] 
therefore, could not be heard to challenge those facts 
in a habeas corpus proceeding. Nor can be done so 
upon a motion under Section 2255 to set aside the 
judgment of conviction. [Footnotes omitted]’’. 


In this proceeding, appellant cannot now claim he was 
innocent of the crime to which he pleaded guilty. 


we 


~~ <7 
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III 


Theft Of Mail Matter And Uttering A Forged Check 
Are Separate And Distinct Crimes Which May Be 
Punished In The Court’s Discretion By The Imposi- 
tion Of Consecutive Sentences. 


Appellant was indicted for violation of 18 U.S.C.A. 
495 and 18 U.S.C.A. 1708. These laws provide for sepa- 
rate crimes an dseparate punishments. Therefore the 
trial court had discretionary power to impose consecutive 
sentences. Howard v. United States, —— U.S. App. D.C. 
(decided June 13, 1957, case #138719); Gore v. 
United States, —— U.S. App. D.C. —— (decided April 
25, 1957, case #13493). 

It has been held that Congress may punish separate 
steps in a criminal transaction. Albrecht v. United States, 
273 U.S. 1 (1926). A fortiori, it may punish acts which 
are more than mere steps but actually separate and 
distinct transactions. See Read v. United States, 55 App. 
D.C. 43, 299 F. 918 (1924); Burton v. United States, 202 
U.S. 344, 26 S. Ct. 688, 50 L. Ed. 1057 (1905) ; Demaurez 
v. Squier, 121 F.2d 960 (CCA Wash. 1941), cert. denied, 
62 S. Ct. 122, 314 U.S. 661, 86 L.Ed. 530, rehearing denied, 
62 S. Ct. 364, 314 U.S. 714, 86 L. Ed. 569; United States 
v. Michoner, 331 U.S. 789 (1947); Blockburger v. United 
States, 284 U.S. 299 (1932). 

The Blockburger case, supra, held that Congress had the 
right to enact statutes providing for multiple punishment 
under different legal norms although but a single act was 
involved. Since that is the well settled law, then obvi- 
ously, separate punishment can be provided for separate 
acts, having separate existence, separate beginnings and 
separate endings. To say that the acts are unified by the 
purpose and intent of the single individual is no answer. 
In many instances the separate crimes of an individual 
are ‘‘unified’’ by the intent and purpose. The robber 
who kills, the thief who assaults a police officer when 
caught in the act of stealing, the briber who engages in 
a conspiracy to bribe are all what may be what appellant 
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may call a single purpose, one act or motivated by one 
impulse but that does not absolve the perpetrator from 
responsibility for any one of the criminal acts. Similarly, 
the utterer of a forged check should not be absolved be- 
eause he is also the person who steals a check from the 
mail. 

Appellant contends that his trial counsel’s statement 
alone was insufficient to determine whether he had com- 
mitted two offenses or one (Br. p. 8). His plea of guilty 
constituted a confession of guilt. Donnelly v. United 
States, 185 F.2d 559 (10th Cir. 1950). Not only did the 
judge have the probation report before him but of equal 
importance appellant admitted, at the time he changed 
his plea from not guilty to guilty, that he was guilty of 
both crimes (R. 9); namely, theft and uttering. Donnelly 
v. United States, 185 F.2d 559 (10th Cir. 1950). The in- 
dictment and the guilty plea were sufficient for the trial 
judge to conclude that appellant was a principal in the 
participation of the crimes for which he was charged. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ments of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


EDWARD P. TROXELL, 
Principal Assistant 
United States Attorney. 


LEWIS CARROLL, 
NATHAN J. PAULSON, 
Assistant United States 


Attorneys. 
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